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Responding to this consultation paper

We are inviting written responses to this consultation exercise by Thursday 1 December 2011.

We would be grateful if you would indicate clearly in your response to which questions or parts of the consultation paper you are responding to.  We recommend using this response booklet, if possible.  Please complete the respondent information form contained within the booklet.

Please send your response to:

earlyyearslegislation@scotland.gsi.gov.uk
or 

Chris Bain

Scottish Government

Children’s Rights and Well-being Division

Area 2B (North)

Victoria Quay

EDINBURGH

EH6 6QQ

If you have any queries or any comments on the consultation process, please contact Chris Bain at the address/email above or telephone 0131 244 4906.

Public engagement events

Five public engagement events have been arranged at cities across Scotland.  All public engagement events will cover the same material and will follow the same format.  Spaces at the seminars will be limited: to register your interest in attending one of these events, please visit http://bookings.shscevents.co.uk/all/2787.  You will be contacted in due course to confirm whether or not you have a place.
Accessing this and other consultations

This consultation, and all other Scottish Government consultation exercises, can be viewed online at http://www.scotland.gov.uk/consultations.  You can telephone Freephone 0800 77 1234 to find out where your nearest public internet access point is.  The Scottish Government now also has an email alert system for SE consultations.  You can register to receive a weekly email containing details of all new Scottish Government consultations at     http://www.scotland.gov.uk/consultations/seconsult.aspx. 
Access to consultation responses

We will make all responses available to the public in the Scottish Government Library by 1 February 2012 unless confidentiality is requested.  All responses not marked confidential will be checked for any potentially defamatory material before being logged in the library. 

All respondents should be aware that the Scottish Government is subject to the provisions of the Freedom of Information (Scotland) Act 2002 and would therefore have to consider any request made to it under the Act for information relating to responses made to this consultation exercise.

Scottish Government

Children and Families Directorate

September 2011

RESPONDENT INFORMATION FORM
Please complete the details below and attach it with your response.  This will help ensure we handle your response appropriately:

YOUR DETAILS
	Name Elizabeth May  on behalf of Action for Sick Children (Scotland)

	Address  22 Laurie Street

	Edinburgh

	

	Postcode EH6 7AB

	Contact telephone number 0131 553 6553

	E-mail nat.coordinator@btconnect.com


1.
Are you responding as:  (please tick one box)

(a)
an individual



( (go to 2a/b)

(b)
on behalf of a group or organisation


( (go to 2c)

INDIVIDUALS:
2a.
Do you agree to your response being made available to the public (in the Scottish Government library and/or on the Scottish Government website)?


Yes (go to 2b below)
( 


No, not at all


( (We will treat your response as confidential.)

2b.
Where confidentiality is not requested, we will make  your response available to the public on the following basis (please tick one of the following boxes) 


Yes, make my response, name and address all available
(

Yes, make my response available,  but not my name or address
(

Yes, make my response and name available, but not my address
(
ON BEHALF OF GROUPS OR ORGANISATIONS:

3.
Your name and address as respondents will be made available to the public (in the Scottish Government library and/or on the Scottish Government website). Are you content for your response to be made available also?


Yes


(

No


( (We will treat your response as confidential.)
SHARING RESPONSES/FUTURE ENGAGEMENT

4.
We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss.  They may wish to contact you again in the future, but we require your permission to do so.  Are you content for the Scottish Government to contact you again in the future in relation to this consultation response?


Yes


(

No


(
YOUR BACKGROUND


In analysing your response, it would help us to know what your background is.  Please indicate using the boxes provided below the area which best describes your involvement with children and add any further comments you wish to make about this.


Early Years
( 
Education
( 
Health

(

Justice
(
Parent/Carer
( 
Police

(

Social Work
( 
Sport and Leisure
( 
Voluntary Organisation
(

Other

(
	Further comments:




YOUR VIEWS
	On the need for legislation



	Q1
	Do you agree that legislation to embed the UNCRC within the Scottish Government’s decision-making and day-to-day business is necessary and appropriate?

Action for Sick Children (Scotland) (ASC(S)) agrees that legislation is necessary and appropriate to embed the UNCRC within the Scottish Government’s decision making and day-to-day business. ASC(S) welcomes the Rights of Children and Young People Bill as a clear indication of the Scottish Government’s desire to ‘do the right thing’ by its children and young people and to place the interests of children and young people at its heart.

	Proposal 1



	Q2


	Do you agree that "due regard" is the appropriate level of regard for the duty on the Scottish Ministers?  If not, why not?

Action for Sick Children (Scotland) feels that ‘due regard’ is a step in the right direction in that this will establish a duty upon Scottish Ministers to consciously show that they have considered the implications for children’s rights under the UNCRC when undertaking their functions such as policy, legislation and guidance. It should also raise awareness of children and young people’s rights amongst Scottish Ministers.  We do not agree however that ‘due regard’ to the UNCRC is the appropriate level of regard. We strongly believe that this does not go far enough and that the Scottish Government should take this opportunity to incorporate the UNCRC into Scots Law and to ensure that Ministers act compatibly with the UNCRC.
We understand that if a child, whose rights had been violated wished to challenge Scottish Ministers, that the channel of redress would be through judicial review and that the child will not be able to access redress though the Scottish courts.  We also understand that the judicial review will only address the decision making process and not the decision itself.  We are unclear therefore what difference the ‘due regard’ duty can have for a child who faces a clear rights violation in relation to a particular decision.  In addition, the manner in which judicial review proceedings in Scotland have to be undertaken appear to be fairly complex, potentially expensive and are not child friendly/accessible. 

While welcoming the fact that the proposals will enshrine existing UNCRC rights in legislation, ASC(S) feels that a major flaw is that the proposals will not help to make existing rights more accessible or enable children to receive redress for violations of their rights.



	Q3
	Do you agree that the duty should apply to all the functions of the Scottish Ministers?  If not, why not?

Action for Sick Children (Scotland) agrees that the duty should apply to all the functions of the Scottish Ministers.  We also suggest that the scope of the duty needs to be extended to include public bodies such as Local Authorities and Health Boards.  Many public bodies have a duty to provide services such as Education and Health to children and young people.   The Concordat and removal of ring-fenced funding means that local authorities have more autonomy in relation to decision making and fewer obligations to report to Scottish Government on how they are fulfilling their duties.  The Scottish Government will be aware of ASC(S)’s concerns that the rights of children and young people absent from school due to ill health are being denied in many cases, and that all Scottish local authorities are not meeting their statutory duties to provide appropriate and equitable education to this vulnerable group.  We understand that under the Concordat it is difficult for the Scottish Government to ensure that local authorities are carrying out their duties.  We do not understand therefore why there is not an obligation in this Bill for public bodies to also pay ‘due regard’ to the UNCRC when exercising their functions. Our concern is that by not extending the scope, some public bodies may feel that children and young people’s rights and the UNCRC are not that important and therefore there will continue to be inconsistent implementation of children’s rights across public bodies.  Page 11 of the consultation  document notes that the Bill will “clearly set out what is expected of Scottish Ministers in terms of complying with UNCRC – providing greater consistency and clarity; it will improve transparency and parliamentary scrutiny making Ministers directly accountable to Parliament and the Scottish People by introducing a duty on Ministers to publish reports on compliance”. We believe that extending the scope to public bodies will improve their transparency, accountability and encourage a more consistent upholding of children and young people’s rights within the discharge of their functions throughout Scotland.




	Proposal 2



	Q4


	Do you agree with the proposed arrangements for reporting?

The proposal is that Scottish Ministers will have to report on their exercise of the ‘due regard’ duty every five years.  We feel that Scottish Ministers should report on a more frequent basis and no longer than every three years.  The Scottish Government reports every five years to the UN Committee on the Rights of the Child on the extent to which the Scottish Government and Scotland as a whole complies with the UNCRC.  It is important that the report to the UN continues to report on this rather than moving to a focus on Ministers’ duty to pay ‘due regard’ under the proposed Bill.

	Proposal 3



	Q5
	Do you agree with the extension of the duty in respect of UNCRC to young persons aged under 21 who have been looked after?

Action for Sick Children (Scotland) agrees that young people who have been looked after are likely to experience much poorer outcomes across a range of factors eg health, education, employment etc as a result of looked after status.  Indeed our Children In and Leaving Care project works to raise awareness of and meet the healthcare needs of this vulnerable group.  We are aware that the proposal to extend the duty to young people under 21 who have been looked after mirrors the duty of SCCYP to protect the rights of all those under 18, and looked after children under the age of 21.  We believe that the Bill should include a proposal to include those aged under 21 who have been looked after  in order to make the duty consistent with SCCYP. If this proves to be impossible, then the duty should for the time being remain consistent with the UNCRC definition of a child (under 18 years) and the policy reviewed to consider the inclusion of this and other possible  groups at a later stage.  



	Proposal 4



	Q6
	Do you agree with the proposals for handling future amendments to the Convention or Protocols or new Protocols?

We are unclear exactly how the Scottish Government plans to ensure that the Bill is future proofed against subsequent changes to the Convention or Protocols or new Protocols.  We welcome however the assurance that the Scottish Government will seek to influence the UK Government position on any future changes to the UNCRC.




	Other matters



	Q7
	Is there other provision which should be made in the Bill?  (See section 3.3 which sets out what the Bill would not do.)

Provision should be made to incorporate the UNCRC into Scots law and take forward the UN Committee’s recommendation to incorporate the UNCRC into Scots Law.

The scope of the due regard duty should be extended to public bodies.

A duty to promote knowledge and understanding amongst the public of the UNCRC and Protocols should be included, as it has been in the Welsh Bill.  Responsibility to promote knowledge and understanding should be led by the Scottish Government with support from SCCYP, the voluntary and public sector.  We need greater understanding of the UNCRC amongst the public in general but also amongst public bodies and those who work in them to ensure that duties translate into practice. 



	Q8
	Do you have any comments on implementation costs or how they should be estimated?

No.

	Q9
	Do you have any other comments?

The Scottish Government should ensure that children and young people have an opportunity to have their voices heard in relation to the proposed Bill and its implementation.


Thank you for your time.
1

